DON B. VEEEKS
| BLA 95-222 Deci ded Novenber 18, 1997

Appeal froma decision of the Nevada Sate fice, Bureau of Land
Managenent, denyi ng a request for extension of tine to nake final proof in
support of a desert land entry and cancel ling the entry. N 30326.

MNfirnmed as nodifi ed.

1 Desert Land Entry: Extension of Tine--Desert Land
Entry: Hnal Proof

The BLM properly deni es a request for an extension of
tine to nmake final proof for a desert |and entry,
pursuant to section 3 of the Act of Mar. 28, 1908, 43
USC 8 333 (1994), where the entryman i s unable to
showthat failure to reclaimthe entered | and wthin
the statutory life of the entry is due, wthout fault
on his part, to unavoi dabl e del ay in the construction
of the necessary irrigating works. It is not
sufficient to rely on circunstances that preceded

al l onance of the entry or financial incapacity
thereafter on the part of the entrynan.

2. Desert Land Entry: Cancel | ation--Desert Land Entry:
FH nal Proof

The BLMproperly cancel s a desert |and entry where the
final proof submtted tinely by the entrynan, al ong
wth an examnation of the and by BLM denonstrat es
that, during the 4-year statutory life of his entry, he
failed to construct the necessary irrigating works or
cultivate at | east one-eighth of the | and, as required
by the Desert Land Act and its inpl enenting

regul ati ons.

APPEARANCES  [on B Veeks, Monterey, Galifornia, pro se.
(PN ON BY DEPUTY CH B ADM N STRATI VE JUDEE HARR S

Don B. Veeks has appeal ed froma Decision of the Nevada Sate Gfi ce,
Bureau of Land Managenent (BLM), dated January 4, 1995, denying his request
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for an extension of tine to make final proof in support of his desert |and
entry (CLE), N30326, and cancel ling the entry.

O June 27, 1980, Weks filed a OLE application for 320 acres of |and
situated in the BE4sec. 28, T. 14 N, R 70 E, Munt DO abl o Meridian,
Wite Pine Gounty, Nevada, wthin the Shake Vall ey, pursuant to section 1
of the Act of March 3, 1877 (Desert Land Act), as anended, 43 US C § 321
(1994). He proposed to irrigate all of the land wth 1,728 acre-feet of
wat er punped froma 120-foot-deep wel | drilled on site and di spensed by
neans of a sprinkler systemand thus to produce alfalfa hay. He asserted
that he had proceeded as far as possible toward acquiring a right to the
permanent use of sufficient water to irrigate and reclai mpernanently all
of the land. He estinated that farmng woul d generate an annual incone of
$115,200, at a cost of $72,800, thus leaving a net profit of $42, 400.

Wien he filed his application in June 1980, the subject |and was
segregat ed fromappropriation under the agricultural |and |aws, including
the Desert Land Act, by virtue of publication in the Federal Register on
June 29, 1967, of BLMnotice N1005 classifying it for multiple-use
nanagenent pursuant to Subchapter V of the Act of Septenber 19, 1964, as
anended, 43 US C 88 1411-1418 (1964); 32 Fed. Reg. 9239 (June 29, 1967).
See 43 CF R 8§ 2411.2(e) (1967); Bll K Yearsley, 67 |BLA 97 (1982).
The BLMdid not reject the application, and on Gctober 11, 1983, the
classification was vacated and the | and opened to the operation of all of
the public land | aws effective Novenber 10, 1983. See 48 Fed. Reg. 46105,
46106 (Cct. 11, 1983).

However, prior to the 1967 classification, the subject |and had, al ong
wth other vacant public |ands, al so been wthdrawn fromentry, selection,
and | ocation under the nonmneral public land laws. 43 CF. R § 2400.0-
3(a). Thus, before it could be entered under the Desert Land Act, it had
to first be classified as suitable for OLE under section 7 of the Tayl or
GQazing Act, as anended, 43 US C § 315f (1994). Accordingly, Véeks'
application further served to petition for such classification. See 43
CFR 82521.2(a); Hchard S Gegory, 96 | BLA 256 (1987).

Thereafter, adjudication of Véeks' application was del ayed by a
lawsuit filed by the National WIdlife Federation, which culmnated in the
decision issued by the Suprene Gourt in Lujan v. National Widlife
Federation, 497 US 871 (1990). 1/

O February 26, 1989, BLMclassified the |and as suitabl e for
agricultural purposes, and it allowed Weks' entry on March 1, 1990. In
its March 1990 Decision, it required Veks, within 1 year, to obtain from
the Sate a water appropriation permt and to submt a copy to BLMprior to
entering onto the lands to drill any wells.

1/ The history of that litigationis set forth in Charlotte Peck, 116 |BLA
169, 174 (1990).
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O February 13, 1991, BLMreceived a copy of a permt (No. 42812)
issued by the Sate to Weks on June 26, 1990, allowng himto appropriate
water fromhis intended well for use inirrigating the E/2sec. 28.
Thereafter, Veks drilled and conpl eted a well on Septenber 28, 1991.

Weks filed annual proofs on July 22, 1991, and July 13, 1992,
attesting to the expenditure of $20,399.38, prinarily for drilling and
testing the well and certain conponents of his irrigation system The BLM
accepted those proofs on August 8, 1991, and Cctober 14, 1992, and inits
Qct ober 1992 acceptance letter, it expressly notified Veks that he had
“until March 1, 1994, in which to file your final proof." That date was
the fourth anniversary date after allowance of his entry and thus the
statutory deadline for naking final proof. See 43 US C 8§ 329 (1994);
CFR §2521.6(a); Wited Sates v. Jenkins, 11 IBLA 18, 23 (1973).

Thereafter, in a February 7, 1994, letter, BLMrequired Véeks to
submt a notice of his intention to nake final proof and specified the
process for making final proof and what was required. The BLMstated that
Weks and his two wtnesses shoul d be prepared to testify regardi ng:

(1) [T]he legal description of the entry; (2) source of
water supply, including nethod by which legal right to the water
was acquired, volune, and if a well, the depth, size of casing,
size of punp, notor, [and] punp lift * * *: (3) date, nature,
| ocation and cost of i nprovenents; (4) cr ops cul tivated and
irrigated;, (5) acreage in each Iegal subdi vi sion that has been
tilled and irrigated, including dates and duration of irrigation,
guantity of water applied per acre, nunber and carrying capacity
of ditches if gravity systemis used[;] and any ot her infornation
pertai ning to the devel opnent of the entry.

Fnally, BLMstated:

Your final proof nust clearly showthat all the pernmanent nain
and lateral ditches or pipelines have been installed so all the
irrigable land can be irrigated. You may be required to have
your entire irrigation systemoperating when a field inspection
is made by BLMpersonnel . Substantial conpliance wth your plan
of irrigation and reclanation wll be required.

h March 9, 1994, Weks filed a notice of intent to nake final proof.
By letter dated April 15, 1994, BLMnotified himthat final proof had to
be submtted by June 1, 1994, thereby affording himan additional 90 days
inwhichto "submt" final proof, in accordance wth 43 CF. R §
2521.6(j)(1). It did not afford himan extension of tine to nake final
proof, by constructing the irrigation systemor undertaking any ny ot her
reclanation or cultivation vork upon his entry. See Robert B. Arnold, 125
| BLA 158, 164 (1993); Paul |. Kochis, A-30427 (Qct. 26, 1965) at 3.
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O May 2, 1994, Weks filed his final proof wth BLM It was dated
April 23, 1994. Therein, he stated that water to irrigate the subject |and
woul d be obtained fromthe well drilled in that area, as appropriated under
Sate water permt No. 42812, which was said to be "in good standing.” In
addition to drilling and conpl eting the well, Véeks reported that he had
purchased and install ed various equi pnent in 1993 and 1994. He stated that
the total cost of inprovenents was $28,530.23. He did not list ditches or
pipelines on his final proof. Nor did he attest to the planting and
irrigation of any agricultural crops on the land. However, he indicated
that all the land was irrigabl e and being irrigat ed.

Oh May 31, 1994, three BLMenpl oyee's investigated the site. Qe of
the enpl oyees, R ck DePoal i, an (perations Range (onservationi st, reported:

Approxi natel y 14 acres of ground had been cl eared either
partially or conpletely of brush. G this, about 6 acres had
been recently plowed. A 20 H°? punp notor was sitting on the 16[ -
inch] well casing at the well site. Three phase power is |ocated
overhead. It appeared to have power to it through an under
ground conduit. The supply pipe was not attached to the water
colum. Qher than a 3/4 inch or one inch PCline wth five
hose bi bs no other neans of delivering water to any of the | and
was constructed. Nunerous parts of wheel |ines were scattered
about the well site area. An old case tractor and an old ford
tractor were parked at the site. Inplenents at the site incl uded
a marker/chisel, a disc, a spring tooth harrow a spiked t oot hed
harrow and a snal | generator.

The tilled ground did not appear to be seeded. | searched
several areas for sign of planted seed, none were found. The
area does not appear to ever have been irri gated.

M. Weks arrived and the fact that his tine was running out
to devel op the OLE was poi nted out by Mke M@ nty. MGnty al so
stated that to neet the criteria required by lawat |east 1/8 of
the land had to be planted and irrigated and the rest of the | and
had to have a systemto deliver it water. None of this was
observed. MGA@nty inforned M. Veeks that he had not net the
requi renents for the final proof but he could apply to the Nevada
Sate Gfice for an extension of tine. Even if M. Veeks applies
for the extension, the Bureau wll still need to have the final
proof neeting wth M. Weks and two w tnesses on June 1, 1994.

Looking at the well log indicates that the well is 223
[feet] deep. Satic water level is at 184 [feet]. The well was
punp tested by M. Rhoades at 225 gal |l ons per minute, according
to M. Veeks.

The record al so contains BLMs report of the June 1, 1994, neeting
wth Véeks and his two wtnesses, who were his two grandsons. That report
st at es:
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Ve net wth M. Véeks and his two grandsons in the By
Gfice. | took testinony fromone of the grandsons, a M.
WIlliamVWrner. Basically M. Wrner agreed that the work to
prove up on the site had not been done. He did say that his
grandf at her woul d have two wheel lines setup on the site wthin
two weeks.

Hal took testinony fromthe other grandson and Mke fromM.
Weks. A M. Gandor fromthe Baker area sat in on the Véeks
interview A its close M. Gandor stated that a mni num2l
second foot of water is needed to irrigate 60 acres of [land].
This requires at |east 448 gallons of water per mnute. This is
the opinion of M. Gandor. He has been farmng the Baker area
all hislife. H contended that the existing well bel onging to
M. Weks is inadequate to irrigate the 320 acres.

Weks fornal |y requested an extension of tine by letter dated June 1,
1994, received by BLMon June 6, 1994. 2/ As the basis for his request,
Weks stated that, though he had been prevented frominproving the |and for
sone tine, during which the cost to inprove increased, he was on the verge
of doi ng so.

Inits January 1995 Decision, BLMdeni ed Véeks' extension request,
stating:

[Yjour application for an extension was to include a statenent
setting forth fully the facts, explaining why the failure to
reclaimand cultivate the land within the regul ar period of four
years fromdate of entry allowed was due to no fault on your part
but to sone unavoi dabl e del ay in the construction of the
irrigating works for which you were not responsible and coul d not
have foreseen. Your assertion that you had the nonies to i nprove
the land (320 acres) at the tine of your application, but the 14-
year del ay caused an escalation in prices does not qualify as a
valid reason for granting an extension.

(Decision at 3.) The BLMal so cancel | ed Weks' [OLE because the final proof
that had been submtted, along wth BLMs examnation, disclosed that he
had failed to construct an irrigation system which could irrigate each 40-
acre parcel, and to cultivate one-ei ghth of the | and.

n appeal , Veeks contends that BLMshoul d have granted hi s extensi on
request. He argues that he deserves an extension in view of the fact that

2/ ne of the grounds given by BLMin its Decision for denying Véeks an

extension was that his request had been filed after the statutory life of
the entry. That was not a proper basis for denial. This Board has hel d

that a request nmay be considered tinely even where it is filed after the

statutory deadline for naking final proof. Amna R WIlians, 108 | BLA 88,
90-91 (1989). The BLMDecision is nodified accordingly.
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he has "tried very hard to conply [wth the [aw," investing a | arge anount
of tine and noney, and that it would work a hardship on himto | ose that
investnent. He particularly notes that he nade costly inprovenents to the
land that are "necessary in order to work [it]," including bringing in
power, drilling and testing a well, and purchasing and installing a punp
and wheel line irrigation system He notes that these i nprovenents were
nore costly in viewof the 10 years it took BLMto allow his entry:
"During this tine the prices have been going up continuously.” He states
that, in addition, he has gotten ol der and that the people who originally
were goi ng to hel p hi mbecane di scouraged.

[1, 2] Section 1 of the Desert Land Act authorizes the Secretary of
the Interior to patent up to 320 acres of desert |and to an entrynan once
he makes satisfactory proof of the reclamation of the land, including the
cultivation of one-eighth of the I and, and pays the required fee. 43
USC 88 321, 328 (1994). The final "proof" entitling the entrynan to a
patent is required to be made wthin 4 years after allowance of the entry.

43 USC § 329 (1994); 43 CF. R 8§ 2521.6(a); Wight v. Quiffre, 68 |IBLA
279, 280 n.3 (1982), aff' d, No. 83-1148 (D | daho June 18, 1984).

Because the Desert Land Act has as its purpose the pernanent
reclamation of desert |and, the proof of reclanation which entitles an
entryman to a patent nust include a denonstration that, by virtue of
construction of the necessary irrigating works, the entryman is in a
position to successfully irrigate and reclaimall of the irrigable portions
of the land sought, has in fact irrigated and reduced at |east one-eighth
of that land to cultivation, and has an adequate supply of water to
permanently reclaimall of the irrigable portions of the land 43 CF R §
2521.6(e), (f), and (h)(3); Nathan F. Gardiner, 114 |BLA 380, 383-84, 391
(1990); Lhited Sates v. Smllow 74 Interior Dec. 1, 6-7 (1967).

Provi di ng adequat e proof, satisfactory to the Departnent, that an
entryman i s capabl e of pernanently reclaimng entered | and before issuing a
patent is a necessity. In Saallow the Assistant Solicitor stated:

[1]f an entrynman were to receive a patent for land * * * which he
woul d not as a reasonabl e farner reclaimafter patent, in all
l'ikelihood such land would not be reclained. If this were to
occur, the purpose of the desert |and | awwoul d be flouted by the
very act intended to reward conpliance wth the terns of the
statute.

74 Interior Dec. at 6-7.

Here, Weks sought an extension to nake his final proof. Section 3 of
the Act of March 28, 1908, 43 US C § 333 (1994), provides for the first
extension of tine that nay be granted. It authorizes the Secretary to

extend for up to 3 years the period to nake final proof upon a satisfactory
show ng that, despite good faith conpliance wth the requirenents of
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the Desert Land Act, "because of sone unavoi dabl e delay in the construction
of the irrigating works intended to convey water to the [entered] |ands,
[the entryman] is, wthout fault on his part, unable to nake proof of the
reclanation and cultivation of said land.” 43 US C § 333 (1994); see
also 43 CF R § 2522.3. Basically, an entrynan nust denonstrate that he
has "done all that was possible for himto do to perfect the entry."
Charlotte Peck, 116 IBLA 169, 174 (1990), quoting Paul 1. Kochis, A 30427
(Cct. 26, 1965) at 4. Further extensions are al so avail abl e upon sinlar
show ngs, pursuant to 43 US C 88 334, 336 (1994). Charlotte Peck, 116

| BLA at 172.

The case turns on whet her, due to no fault on Weeks' part,
construction of the necessary irrigating works, and thus recl amati on and
cultivation of the subject |land, was unavoi dably del ayed during the 4-year
statutory life of his entry. He contends that his failure to reclaimthe
land during that tine period was due to the fact that BLMs delay in
allowng the entry resulted in a significant increase in the cost of
constructing an irrigation systemand ot herw se reclai mng the | and.

Appel | ant has presented no evi dence regarding the extent of any increase in
that cost at any tine after the filing of his application. In any case,
even if we assune that it was significant, we are not persuaded t hat

Appel lant is thereby entitled to an extension of tine to nake final proof
under section 3 of the Act of March 28, 1908.

In order to be entitled to an extension, an entrynan nust establish
that sone circunstance extant during the period of tine after all onance of
his entry caused him wthout any fault on his part, to unavoi dably del ay
construction of the necessary irrigating works, thus rendering hi munabl e
to conply wth the reclamation and cul tivation requirenents of the Desert
Land Act by the statutory deadline. 43 CF. R § 2522.3; Roseanne M Bel |,
120 I BLA 153, 159 (1991); Charlotte Peck, 116 IBLA at 172; lvan J. Brower,
32 | BLA 286, 287 (1977). Veeks has failed to nake such a show ng.

Weks al l eges that he has, over the course of tine, nmade a substanti al
investnent in his entry, at least interns of drilling a well and
pur chasi ng the necessary equi pnent for irrigating the subject |and, and
that he wll suffer a financial hardship by having to plug the well and
renove the equi pnent. However, an extension of tine to nmake final proof
for a DLEis not available on the basis of what an entrynan has paid in his
effort to achieve conpliance wth the Desert Land Act or what he stands to
lose if arequest for an extension is denied and the entry cancel | ed.
Rat her, he nust explain why he was not at fault for failing to construct
the irrigating works during the statutory life of his entry and that the
failure to do so was unavoi dabl e.

It is well established that an entrynan will not be granted an
extension to nmake final proof when the delay in constructing the necessary
irrigating works was due to his personal financial inability, dating from
all onance of his entry or even arising thereafter, to pay the required
costs of doing so. Robert B. Arnold, 125 IBLA at 161.
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Weks has provided no expl anati on for the delay in purchasing,
obtai ning delivery, and installing the necessary equi pnent prior to March
1, 1994. The well was conpleted in Septenber 1991. Yet, Vdéeks |eft
hinsel f very little tine to obtain delivery of the necessary equi pnent and
then to construct the irrigating works. In the end, delivery did not occur
until well after March 1, 1994. Veeks has not expl ai ned the i nmedi at e
cause for the delay in delivery and installation. In any event, he nust
bear the consequences of waiting until the last nonent to take the
necessary steps to be able to irrigate and reclaimthe | and.

In these circunstances, he was not entitled to an extension of tine to
nake final proof since the failure to reclaimand cultivate the | and nust,
in the absence of any reliable evidence to the contrary, be attributed to a
lack of diligence. See Thonas D Hckey, 34 IBLA 86, 93, 96-97 (1978). An
extension of tine is not availabl e when an entrynan "reasonabl y coul d have
done nore than he did to conply.” Thomas D Hckey, 34 IBLA at 93.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned as nodifi ed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes P. Terry
Admini strative Judge
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